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JArrV 

COURT: 


>M AVAILABLE, 


There are three Motions* as Z 


see it, 

KR^ PRXVCFi They are all suppression 
notions* your Honor. 

Tffi COURT: Are the; . based cm the 
set of faots? 


MRS, PRIHCF: Tea* they are. 

HR. COVER: Two separate indictments, 

TIE COURT: Indletarnl 1095 and indictment 


1096, For the purpose of this hearing oan the 
three notions be consolidated so they may be 
heard together? 

MR. COVFR: All right, your Honor, 

TIT COURT: As they affect both indictments. 
MR. COVTH: Yes. 

TBF COURT: Very veil. Stipulated by both 

sides? 


MR. XRARZ: Ye 3, 

THE COURT: Motions respecting indiotments 
1095 and 1096 of *57 affeeting the defendants 
Mungo* Johnson, and D'Antra vlll be heard 
together with respect to both lndiot'senta, and 
testimony vlll be taken aa against all three 
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defendants as If it vere one notion consolidated 
for the purpose of tills hearing* 

THE COURT i May I ask counsel, vfaat ltens 
are there that you are seeking to suppress ik the 
consolidated notion? 

MR. KRAMZj Two guns, your Honor, and keys* 
Tl* COURT* Do you agree vitfc that, 

Mr. Coven? 

MR. COVFN: Yes, your Honor. 

PATROLMAN PDWARD OBAROVSKI, 
Shield 19102, assigned to the 62nd Preoinct, being 
called as a vitness on behalf of the People, being 
duly svorn, testified os follovst 
DIRrCT FX AMINAT I ON BY MRS. PRINCF : 

q Offieer, on January 14 of 1967 vere you associated 

vith the Police Department? 

A Yes, I vas* 

(*> And vere you on duty that day? 

A Yes, I vas. 

Q What vas your tour of duty? 

A My tour of duty vas 8*00 a*n. to 4*00 p,m. 

THP COURT* Speak up louder, please, so that 
both lavyers and the defe:dsnts nay hear vhat you 

•ay. v 
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A la a. sir. Tour vao 81 OO a, a. to 4 *00 p»n. 

Q What vae your particular aaalga—nt for the day? 

A I vas aaeigned to R«M^* 1137# sergeant*a ear* covering 
the eaat half of the 62 nd preeinot, 

Q At about 9 1 30 a,m. did you receive a telephone 
onrainl cation an the radio? 

MR. COVER: Objection* Judge* 

MR* XRARZ: Leading. Objection. 

TH F COURT: Overruled* 

A Yes, 

THF COURT: There is no Jury here* Don't 
worry about leading questions. Let me deoide. 

A An alarn vas transmitted over the police radio 
stating that — 

MR. COVER: I object to vhat the alarm 
stated* your Honor. 

THE COURT: Overruled. 

MR. COVER: May ve ' ave a voir dire on that? 
THE COURT: Ho* you nay not. You have an 
exoepticn* 

Proceed. 

MR. KRAHZ: I Join in the objection. 

MR. COVER: May ve have a voir dire on vhat 



the alarn atated? 







THE COURT i You nay not. You My cross 
•m£m nit gn it. This is s hftrl&gi not • 


trUl* 

Q Would you tell us vhat the radio slam Indies ted 


or statedt 

A It stated that in connection vlth a high-jacking of a 
U. P. % truck — 


T3F COURTi Don't use initials, 1 

A (eont'g) United Parcel Seraio r Truck In the 66th 
Precinct, that the perpetrators vere supposedly leaving the 
acene, or seen leaving the scone in a 1966 Plymouth, color 
blue, registration 6 Z 7514 , 

THT- COURT* Where Is the 66th Preolnctt Is 
that vhat you mentioned t 

TIT WITNESS t Toat Is vhere the Initial 
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incident took plaoe, 

T.4P COURT* Where is It? 

?&' wnress* It is at lpth Avenue and 69th 
Street, I believe, your doner. 

TBl COURT* All right, prooeed, 
q Did the alara, in any vsy. Indicate vhere this 
truck vat left or stolAn front 

A It vas left — it vaa taken j the slam stated that it 
vaa taken in the 66th Precinct, and vas left In the 64th 
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Prsslnot, approximately 7Ut street and Fort Hamilton | 
PavkM7« 

Q Did you receive oon t h a n one c ow in 1 oat loo vlth 
regard to a stolen United r> areel truck? 

HR. KRAMZ: Objection. 

MR. COVFHl Objection. 

Tff COURT» Overruled. 

A COly the second in the fact that they had announced, 
had broadcast the fact that after the truck had been 
dropped the perpetrators were seen entering a oar, the 
sane registration as I prcviouoly said, and leaving the 

scene In that car. 

q Did they Indicate how many perpetrators there were 

A Three at the tine. 

q And the description of the car was given* Was 
the description of the oar given at that time? 

A It was a blue sedan. 

Q Vas a license plate number given? 

A Yes. 

q What vas the lloense plate as far at you recall? 

A As far as I recall it vaa 6 Z 751** 

TIF COURT} About what time wei It that you 1 
received this alarm? I 


T m VITHPSSi It vas s little before ten. 




about ten to ten. 

THF COURT i In the aornlagf 
THP VIYHFS3* Tee, lin 
q Where ver* you looated at that tine? 

A At that time I happened to be at Avenue F and McDonald 
Avenue. 

3 Bov, did there ocne a tine vhen you ray — 

TH? COURT i What did you proceed to do 
after you got the alarm? 

TfFvrnrsat I vaa on radio motor patrol. 

I vaa cruising the precinct, and * happened to 
be In the area of Veat 11th Street and Avenue V 
vhen 1 observed the car proceeding In tie opposite 
direction from me. X noticed the plate number* 

I turned icy car around. I follovea the car to 
Avenue U and Vest 8 th Street. 

Tiff COURT i About hov far vaa It from vhere 
you had originally received thr alarm. 

TflT VITHP3S t Tvo to three miles, 
q What vaa the eolor of the car? 

A Blue. 

Q How many oooupanto vere there at the tine? 



A Three. 

q What did you do upon seeing this automobile? 






obased it to Avenue 0 and Vest 8th Street. 


TIT COURT* What do you wu you o h a a e d it* 

Toll ua mttlj vhat you did. 

TIB VZTVSSt X aade a 0 turn. Th* vahlale 
fu proot*4ing In the opposite dlftolloo fra* 
which X vo* going. X nod* o U turn vith «y 
vehicle. X followed it down to Avenue 0 and 
Vest 8th Street where I was able to oateh up to 
it| at that tia* I stopped it at that oamer 

proceeded to place the defendants under arrest 

TIT COURT* What about the lioense nuabrr? 
Vhat vas there ibout that that attraoted your 
attention, if it didf 

TUB WITH?S3 1 Qn ooains I noticed the plate 
nuabei% 

Ti£ COURT* Vas it slnilar to the one you 
reoeived the lnforaatlon on in the alarm* 


TiF vimsst Yes, your Honor. 
q Vhst did you do thereafter-' 

A Veil, at Avenue U and Veat 8th Street, where I 
apprebHtf** the vehicle, I took the defendants out of the 
vehlole and X placed then under arrest. 

Q At that tine did you feel that they vere the 
three people sought by the polio*' 




covrwi objection. 

KRAHZ* Objection to the t\ 


tm COURT i Refraae the qveition. 

ONLY COPY AVAILABLE i*»t » put it this way* bu« 4 an the 1 

lnfumtlan you reoelrsd la the alara Aid you 
have reason to biller* that these vert the 
perpetrators of the alleged high-jacking? 

THF VITHF33* Yes, your Honor*, 

MR, COVFHi Your Honor, I respectfully 
object to your Honor's partlolpatlan In a 
eruolal Issue of this case directing that 
attention to the witness. 

THF COURT* Your objection Is overruled. You 
have an exception. 

q Did you prooeed to make a search of the persons, 
or of the oar at that tlasT 

A At the tine I frisked the persons and I searched the 
ear. 

THF COURT* Do you see any of these persons 
here in court todayf 

THF WITHE S3* Yes, your Honor* 

TH? COURT * Who ere they? 

TiF WITHr 33* Defendants Johnson, *ungo, and 
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D'Aribra# 

THE com I Point eat vhlsh is Johnson? 

THP VITBBSi First cne# Valter Johnson# 
li^bit Jacket ani Thomas Mungo# sitting vith the 
grey salt aw 

THE COURTS Xh the middle? 

viTHTSSs In the middle# and Bothy DfJUhra# 
right side# blue shirt# grey jacket# 

Q You say that you had frisked the defendants? 

A Yes# 

Q And did you then make a search of the oar? 

A Yes# Z did# 

C‘ What# if anything# did you find? J 

A X found underneath the seat of the driver# Thomas \ 
Mungo# one 22 caliber 8 shot revolver# make R#S#T# black 1 
metal# serial number 461566; and under the right side# the\ 
passenger side# one black metal 3 2 caliber autosmtle Satagil 
8 shot# both guos fully loaded# Serial number of the 8avagi 
apparently filed avey. 1 

Q Do you have the guns and the shells in court this 
momlag? 

A Yes# Z dew 

PRUTCF t Your Honor# may ve treat them 






\ 
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both as one exhibit, or do you vant then 
separately? 

THE COURT: If there is no objection by 
counsel, and for the purpose of this hearing only, 
I vill permit that they be deemed marked People's 
Exhibit 1 in evidence, both guns, if there is 
no objection. 

MR. KRANZ* No objection. 

MRS. PRINCE i Both guns and the shells. 

4V/\/[jHg MR. COVEN* For the purpose of this hearing 

~ no objection. 

THE COURT: For the purpose of this hearing 
the tvo guns, vhich have been Identified and 
desoribed by the vitness, are deemed marked 
People's Sxhiblt 1 in evidence. 

MRS, PRINCE: And the shells, your Honor. 

THE COURT* Aid the shells accompanying the 
gunsj in other vords, the vhole package, tvo guns 
and the shells are deemed marked in evidence as 
People ' a Exhibit 1, 

Q, After you found these guns vhat did you then do? 

A Veil, ve had pl&oed the <*-Pendants under arrest. 

THE COURT: You say "ve M . Vas there another 


officer vith you? 






IS 


THE VIYHESS: Yes, Sergeant Linanne, «T 

y wmn 

the 6 00(91 In the «ar 7<W fw* 

tin* you got ths »1 m«9 

tab vmrssi Yea. 

TO COURT I Until the ineidemts that TOO *+** 
described? 

THE VITBFSSi Yes, placed then und«P 
arrest and ve took than Into the station houee. 
q At the station house vas a search of the person 

of the defendant* made? 

A Yes, there vas, 

TIT COURTi All three? 

THT VlTHr 33 1 Of all three, 
q vhat, if anything, did you find? 

A In the pocket, right pocket of the defendant D'Aahra 
vas tvo keya later identified as telephone box keys, coin 

box keys, 

q Officer, do the keya hare any special designation, 
or any special Barkings on them? 

A Yea, they are both serial numbered j first key *76*7A, 
second key U 0880& 

MR9w FRIBC 1 ? * I should like to offer both 
of these keya as People's Exhibit 2 for purposes 









0Nlv «*r m IUBLt , 

at this hitftoh 

W COURTS inter the —am stipulation, sad 
far the yspm of th&t hearing the tvo keys# 
vhlah have been identified by serial anriber, rill 
be deened SUM People's Exhibit 2 la e viden c e , 
MRS. PRZROFt Z hare no farther questions, 
OIOSS FXAJmUTIOR ST MR. XRARZs 

Q Officer, you soy you received an alarm over the 
police radio| is that right? 

) 

A Yea, 

Q Did you sake a notation of that alana in your neno 
book? 

A Rot at the tine, I narked it on a piece of eoratch 
paper. 

Q Do you have that soretoh paper vlth you? 

A Ro # 1 don't, 

Q Officer, you aay that over the radio they gave the 
lioense plate of the autonobile f ia that ri^ht? 

A Yea. 

Q What is the license plate of that ear? 

THr COURTS Did you later transfer the 

information into your book? 

THF 'WITNESS s Yes, I did later on. I 









titnifimd the Inf emotion u being plate 
6 Z 7314* 

q 6 Z T51*l 1» that right t 
A tea, 

q Bov, offloer, there easn * tine ldian you t ppr o Mht d 
tha vehlole that you aay the three defendants vere In I la 
that right t 

A tea, t 

Q At that tine v«re they stopped at a signal light' 

A They rare Just stopping at a signal %ht, 

q Vhat # if anything, did you do at that tinet 
A Exited froai my ear and apprehended then. 

q You got out of your ear? 

A Yea, 

q Vhcn you got out of the oar did you bars your 
gun dTavnf 

A Vo, X ted ay tend on ny gun, 

q You had a sergeant with you? 

A Yea, 

q Did he hare his gun draw? 

A X don't remember, 

q When you vent over to the oar did you have a \ 
oonve rest ion vlth any of the defendants? 







I 

a Yes. I jMt uM thii to litp ««t of tbs mm* 
q Who did you «pe«k tot 

a Tbo one driving tbo ear on mj old*, Thcnaa **#»» 
q Did bo got out of tbo cor? 

A Too* alrw 

q Did tbo sergeant say anything to ony of tbo 
poroono la tbo autenofeilet 
A Yes, ho told then to bold It u* 

TIT COUHTt To shot? 

TIF VrsaH33» To stop, volt. j 

q Did bo order thro out of tbo ear* 

A Bo ordered tbo one out of tbo oar, Valter Jo h nso n . 

Tbo other po«monger, vbo vos sitting in tho book, vas 
D*Antra, vho vas exiting tbo oar at tbo tine. 

q Vbon you told Kungo to got out of tbo oar vhat 
vere your oxaot vordst 
A Verbatim, Z don't know. 

q Off leer, you didn't us# tbo dofondant's nano, did 

you? 

A Ho. 

q You Just said, "o*t out of tbo oar." 


A Yea. 

q And you dlrootod it to tho throe defendants 

A 7c B 

generally) isn't that rl&xtl 
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Q You M7, Officer, OM direct tltalMUM, that \ 
|M piutd tin dcfeaduti M> i w arrostf 1» Wit 
A Tea. 

q And that mi before jm frleked thee, before yw 
■eiTtliert the ear} ll that right? 

A tea. 

q Vtaat did jai piece them aader aareat fart 
A At the time X believed that they vere, or they bad beaa 
the ones Involved with the high-jacking of a truck. In other 
vorda. a larceny. 

MR. KRAMZi X object to It and aak the 
ansver be stricken at not responsive. 

TBP COURT* Your motion to strike as not 
^. {wg responsive is denied* You asked him 
specifically vhat he plaaedthem under arrest for. 
and to said he had reason to believe they vere 
the perpetrators of the high- jacking, the larceny. 
That is vhat he said. 

q Of fleer, tun has have you been a polio emant 
A Six and a half years. 

q You know vhat a laroeny la. don't you? 

A Yea. 

Q And you lcnov vhat high-jacking la? 






IT 


only 


C ° Pr «VA , M6 

q hov, la high-jacking designated a arias in the 

penal lav, if you knovt 
A Do I knov? Wo, I don't lenov. 

Q Officer, you say you placed them under arrest. Did 

you place the* under arrest for a crimeT 
A As far as my knovMge is concerned, yes. 

q Vhat crime did you plaoe them under arrest fort 

A At that time high- Jacking. 

Q High- Jacking. Do you knov — 

THE COURT t I am not going to permit a 
discussion as to the technical meaning of high¬ 
jacking vith this offioer. He saya a larceny. 

High-Jacking of a truok, do you understand 
that to mean the stealing of a truckt 

THF V IT HE 33 1 The stealing of a truck or its 

contents. 

THE COURT: Right. 

Q Officer, did you prepare an affidavit or complaint j 

in thla oaaet 
A I believe eo. 

Q In your complaint did you ever charge these 
defendants vith the high-jacking or the larceny of any truokt 








Q Ton never did? 

A He. 

ft And tff&MFi tft*r they lot Wt tr tti «w r» 
MirdMd the aarj la that rltfitt 
A Tea. 

q And this «a after you told the* they rare vnde] - 
unit And wder the seat you aay you found tv© gims? 

A Yea. 

ft Then you plaeed the* under arrest for ehatt 

A For the violation of the guaa alio. 

ft Then did you take the autonoblle to the station 

houaef 

A Tea. Z did. 

Q then you aearohed the autonoblle further? 

A Tea. X did. 

Q But at no tine did you ever charge then vith th 
larceny of a truck? e 
A HO. 

TJB COURTS Where are the lndletnente la thla 
case? Do you have the affidavit or canplaint? 
(Handed to the Court.) 

Reading the affidavit. Mat Xrana. praitioally 
blueprints the testimony of this defendant at to 










0NLY C0PY Mailable 

vhtt happened on that day. 

MR. KRAVZt Yon mean the of fleer? 

THE COURT i I aean the off leer# how he 
got the oall, where the truck was Biasing fromi 
all the information that he testified to is set 
forth in detail in the affidavit. He doesn't 
have to decide what crime that la. Zt is 
obvious from the foots that he was in possession 
of the information which he now testified to. 

Q Offirer, this is a oopy of the ooaplalnt in 
the matter that is now before the oourt. the hearing? 

A Yes. 

Q Is this the complaint that you prepared, signed 
and swore to? 

THE COURT: Is that your signature? 

THE VITHFSSi There is no signature on this. 

THE COURT i Where is the original? 

Anyhow, is that the oopy of the eoeqplalnt? 

THE VIT HE 33 1 Yes. it is. 

THE COURT i You don't have to read every 
word of it. By looking at it you would know. 

THE WIT HR S3 1 Yea. 


Q 


Officer. I ask you to look at the third paragraph 
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frea the bottaa. 

nr COOK i ft» M«Uiat o p s a ha fw HmU, 
rum here. It U a eourt report. X h»ft 
Md it, There U M point unless tfetra U 
tow specific aetter that 70 a wot to liiMt 
his attention to. 

q off loop, vlll pa 41mt par ittwtl* to tte 

plate that you have la that oaapleint? 

A Tea. 

q VUl you read It to the Court T 
A 6 Z 715*. 

q you Just read frow your aotea that you aay you 
tiaaserlbed that the 1 loanee plate of the oar one 6 Z 751%. 
A According to uy aeao book? 

Q yea or no. 

A Yea. 

q fat la different froa vhat la in the ocaplnint? 
A tea. 

q Xa It a feet, officer, that the orlfln of the 

call va» frew an unknown per a on? 

far COURT 1 He doesn't fcaon. He aaya freai 
polioe headquarters over a radio. 

MR. COVBVi X objeot to your Honor's 
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furnishing the witness with the MWIH. As 
g MtW» of foot# 1 Objoot to the entire pro Judicial 
mo*r la which yo w Honor is hsndl log this lotriig 
m COURT* Your objootloo lo overruled# 
imoiillor, You hove on exception 

q off low — 

B GOBI i foot « Minute, 

Mr. Kraus, hlo testlaony woo that this was a 
polios oall in ths regular course of ths business 
of the departaent o?«r a radio. Ho didn't say 
ho got it frou any particular person. 

HR. KXAHZt If I nay just pursue it for one 
aonentf 

THP COURT* Yes. 

Q Officer# In ths sane paragraph where you hare the 
lloonso plate listed in the oonplaint 1 oall your attention 
to the first aeatenoe wherein you state# "A oall was made 
to the 64th Precinct by an unknown person." Zs that rightt 
A Yes. 

Q So that who originated the oall you don't know? 

A lo# 1 don't. 

q Did you ever learn his ldontityf 

A Hu. 





or- •• -•> • I* ' ** 
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I orriNTi eventually shen theae tefMtfials wn 
bnM ta the Mb p wla rt — » hdrmav 

la pPNlMt WN the lafMlMlU bMMY 

a AM rmiaet, 

Q yvestually vhen theae defenUate wm MM la 
tin <M Preslnst they ww only UnrgM fltt trtni 
Uvolflag property tint m f w pw < frsn tin antMhlla, 
or the pmooi no * result of the eearehf is that right! 

A Correot. 

MR. KRAlZt X hare no other questions at 
thla tine# your Honor* 

CXaSS-eXAXXXATXGH BY MX* COVffRi 

q Officer, do you have your aKoooraadua book vlth 

you? 

A Tet, X daw 

Q my X oee It? 

A Tea* (Handing) 

q when did you nake the entries In thla nenorandun 
book? 

A About an hour later, an hour and a half latevw 
Q And it wi not subsequent to the hearing on 
April t, 1967| la that right? 

A X don't understand the question* 








is mi n r wtt 9 
A Z bilUn Mb 

q Vm th*M catriti mde after April k, l|6ft 
A So* they w Made the mm my. 

Q The MM day? 

A Yea. 

VSf COURTa Th* bum day. Vbat day do you 
••ant 

THE VITH?S3i January 1A| Z vould say it 
vould be about one o'olook la the afternoon 
Z node those entries. 

Q Did you put a deaox&tion of tha alleged alana 
la your acaoraadusi book? 
a lot that Z remember* 

Q Did you have occasion to refresh your reoolleotioa 
froa your book before you took the stead? 

A Tea* Z did. 

Q You read It? 

A Yea. 

Q Did you make any notation aayvhere of tha aubstaaee 
of that alleged alarm? 

A At tha tlae it vas raoalvad froa the polio* radio Z put 


it on a pleoe of sorap paper. 
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W * 

ft ■ r 


ONLY 


A A 


~ q Jmi an* »uu Hftcvt 
HiAlbfGgffiU mm k m r. 

Q That la all? 

A That la ail, 

Q What 4 id im da vith the Match mart 
A X don't Ibm, Z didn't data it* X don't tea it* 

Q Vbat do you Bean you don't knovT 

T» COURT i H» cays ha did not ua it* 

Boat qwitlon 
Q Did you doatroy it? 

A X probably did* y»«* 

Q Did you datroy it? 

A Y«a* 

Q You vaallM aa a polio* offlotr th* mmmUj of 
accuracy of toatlncnyi hi that correct? 

TJB COURT i Don't lecture hla* Ut la under 
oath* Rext queetlon plena** 

Q Xa it true you ehaaed th* car? Xa that a true 


A X followed it| X chaa*4 it* y*a» 

Q What speed vac It going at? 

A Roughly* X couldn't kaoa X know that in —my 


■■ . _ . . . . . ; __ .._ . _ .... _ _ ._ 
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V tow ni grew—flag to follow tho mo Z »Hi i piv*i« 
■Ml* to to* fut itai Umwpwi tlmdy wrto& X 
bH to Hi* M Mi ftHtohMi it, Itoi to wwr * 

distance of about two blocks going »t o speed of abort 
to riles on hoar. 

q nwt ia your description of chase? 

A Ton* 

q But it is o fact that the cap stopped at a red 
lightt 
A Tit 

Q And at that noment 70 a got out? 

A Tea, 

q ?he ear vas proceeding at a normal rate of speed? 
A Tea, 

Q Legal rate of speed? 

A Tee. 

Q Any traffic offense c emitted by the oar? 

A So, 

Q When you got out of your car you approached which 
aide ? 

A Driifr'i aide. 

Q Vhat did you aay? 

A Step out of the earj get out of the oar. 
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Q Anything ai*#t 

Pat thftt X mw»in 

Q Rma vbit did y*u Mgr lamed lately *fl«r they 
•tapped out of the arf 

A XHSsdlately afterwds X don’t r e wriNr vhst X Mid, 

0 What vos the next tt*e you spelts tu say of the 
defaUnts at that lOfM After you Midi "Step eutj* 

A PlAced them under arrest vhen wrn taking than 
over to the radio ear. 

Q Vhst did you say, slrt 
A Just "Step out of the cats step out of the ear. “ 

I don't remember exactly \dv*t, 

Q Vhat did you aay in substance to any of the 
def slants? 

W. COURT t If? already ansveredj It la 
repetitious. 

MR, COVFJ? t He hasn't given us an anaver* 
Judge, 

TJF COURT i When X make a ruling, counsellor, 
just take an exception. Don't argue vlth as. And 
please step back. There is no jury to Impress 
here. 






Q Did you state — 








Seat question* He does not recall what else he 
said otter tten "stop out." text question* 


Q Did you state* la words or subetaaeo* "You art 
water tmit, " 

A TO*. i 

Q Did you giro then a reason for their be lag teder 
arrest? 

A Yea. 

Q What reason did you state? 

A The reason that the oooupants were wanted for a high* i 
Jacking of a 0, ?, 3. truolc. j 

Q Is that what you said? 

TIB COURT t The question Is* did you say that 
to the defendants? 

THE VITSESSi Rot In essence# no; not la 
essende* 

Q Vhat did you say In essende? 

A Z told then they were being taken In for taking of the 
truck* or words to that offset* 

Q Didn’t you say to then* "You are being taken In I 
for an Investigation?" 

A Yes* In oonneotlon — 

Q In eonaeotlon with an Investigation! isn't that 








Q And &s n « fast ttftl only ftfitr t«m mrtii the: 
9 »Um itftltftB Aid you lafwA lhwii tm and |Mr 

fftllM ftfflOftVi ttil Iter wn voter wrtilf 
A Ten. 

Q Ttet id i ftetf lte't lit ilrf 
A TftA 

MR* ERABZt 2 dldn*t hear the ft&iwr, 

TIE VXTIBSSt Yea, 

Q And did you toll the* ftt the police atation that 
they wn then tender arreat for the possession# which you 
stated unlawfully, of tvo revolvers? 

A Tea. 

Q At the police station you then aade a search of 
the oarf isn't that correct? 

A Tea. 

Q And At the polloe atation where you had the 
defendant D’Anbra In custody. and while you had him in 
custody* you than Investigated the keyt| lan't that correct? 
A Ten. [ 

Q Did you have oeoaHon to fill out a polloe fam 
at the atation houae aa to what oharge waa being aade against 
these defendants? 

A Tea. 
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% pretiscly did yon Umq charge then vlth at 

that tint I vithdrav the question. 

Q Dli you aharg* then vlth Umay of * truck? 

A Ko, Z afcarg*d thou vlth criminally receiving, 1897, gt^s, 
and burglar* tool*, keys. 

TO* COURT i Criminally reonivlng vhatf 
T9 VlTRES^i Ju*t criminally receiving goofs *— 
the empty box** that v*r* In th« crock. 

Q I>o you reoall that that charge was dismissed a* 
vlthout substance? 




THT COURTi The question Js stricken. Tou 
needn't ansver It. It ha* no bearing on the 
Issue here, vbether that charge voa dismissed or 
vesn't ciisnissed, 

Q These boxes that you then is&d* the charge, they 
vere found after you brought the dafendeuts into the 
station house and vhlle you vero asking an investigation? I 
A Yes, sir. 


MR. COVFHs I have no further quest ions. 
W COURTS Anything else of this vitnesa. 
MRS, PR IRC: j Juat one clarification, 
RF-DIRPCT FXAMIRATIOR 
BY MRS, PR IRC? i 



Q The tine of the arrest, or the tin* you stopped 





X 



the station house* 

THE COURT i An# you finished, counsellor t 
NR, COVER i Y*?s, your Honor* 

THE COURT» Z have told you bsfors that If 
you bars an Objection# nake it without MJdsg a 
long, extended speech. Nov, do you bars an 
objection to this question? 

NR. COVER t Yss„ your Honor, 

THE COURT I Tbs objection is overruled, 

A Appronlnstsly 10»30 a*sw 

Q That use the tins you aav then for the first tins 
on the street! is that rjjjht? 

A Yes, 

HRX mHCFi Thank you* lo further questions. 




Mif imi » iMtlflal M fllltMl 

mtn rcAaa*<ncv wr m mpcn 

a Officer, jw My iron an fwt «Mk» 6 
t&lt of HwOrlntf 
a Tell n»*«. 

Q Vhftt specific jefh do you h»vft? 

A QUrloil* 

Q Vhftt do thoc* dutlffl ontoilt 
a Keeping records, filings «nd bo forth, 

Q Pursuant to mj rf^itit did you bring Mrttii 
records Into the Court? 

A Ttii M'B. 

W COQRTi Are those records kept in the 
regular oourse of business of the ^olioe Dspertasut? 
THS VT7P83I YftS, Sir. 

Q Veuld you tell ue vhftt those records ore? 

l& COVTVt key we note for the record that 
this witness wa present In the courtroom while 
the prior vitrei vm testifying, 

rm OODRTi Vhftt dlffersnoe does that asks? 

Be brought rewords here. Vhftt dlfi'erenoe does 
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Q Bov, the first sheet of that papor that you hare, 
does It hare a time designation? 

A Yes, na*a» 9t38 a,m, / 


Q Nay I hare that, please? 

A (Buried) 

MR& JPRUECF t (Banded to Nrw firans sad 
Mr. C orea,) 

2 should Hire to offer this as People's 


Frhlhlt 3. 


It vill be deemed narked People* 


Q Would you road to us vhat information Is re resled 


on the fase of that? 


It iadloates that at 9i38 a. a. — 

MR. COVfVi May I object respectfully, Jhdge. 
Zt Is nor In evidence. It speaks for itself* 
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TOT COURT: Do you vent et to reed It? 

MR. comt Yea, » la deciphering it. 

X don't ft«m with his deciphering. 

TIC COURTS It is now In evideaoa. 

at* these records to your handwriting? 

THE VXT*a3i Ho, olr. 

T® COURTS Ar« you IWLllar with this typo 
of record? 

TH5? VIHBSSs Yes. 

T® COURTS You any read it, 

[ a 9i38 a,*% January It, 1967. Proa. the 66th Precinct,! 
Sergeant Caruscw Received by PaSroliann Reilly. 63th Street 
and Port Hamilton Parkway. 3e« coeplainant re possible 
larceny of truck. Sergeant Caruso requested car 66 0, 
which la unavailable and call was given 66 D» j 

q x« there a subsequent coasunlcation with reference 


to thia particular natter? 

A Oka the rear of the sane slip, tine ot&nped 9*56 a.ra. ,| 
January it, 1967,jrtl 6 United Parer 1 truck taken in front 
of 323 - 71at Street. Received fraa car 6t 0, designation 
2053# at 10«3*»\ 


Do ycu have a coranunioation subsequent to that 


time? 

A Yes, taa'n. 









lfjf rodevti Bee XM 145T4P 
IfMk rater 7lW» «W« fK 


m*m> \ 10110 ***•• Jtootry 14# •67. R.H.F. 64 a 
3 t 8*5 - 71«t Street unoccupied) 

T»? COCRTi It rill be deened nuked Ncpl*'i 
Exhibit 4 la evidence. 

HR. XRAIZs Year Boner# before the officer 
continue*# ny Z question the officer with reference 
to theseV 

TBT C OORT i Bo# you any question bin generally 


MR. emit May Z have the s« 
TUB COURT I Zt vill be deeaed 


This is else kept la the refcuUr course of 
business of the Polio# Department? 


■■ 


b 


i 









■ * V- 






TV COURTI You p rod n at d It here 


9€ tte BUMil I H—y t 


» I 


nMmm ta that* 

rm o owt i 


It fwtlta Mb with 


to at atti far 


qwitlBla^ Itttt la bo joy 


now la 


no trial* Ltt'a do it all at ooaa in tha 
Interest of saving tint and the convenience to 
the Court, 

MR, CUKZt *xoeptien# your Rostov 

BT MR\ FRZVCFi 

Q Do yon have another ecaenmloatlon vith referenoe 
to thla arttert 


A Yea# na'ii Z do. 

Q Vhat la the tine of thatf 
* [»u t.Q«i January It# 1967* from oar St A* 


Perpetrators escaped In 6 £ 715t Vrv York# blue# four doo* 
vehicle# *66 Plymouth. Received by Patrol— Jimee MaOovrrn# 
assigned to radl^ 


Q Za there anything vritten on the back of thatf 
A Yaa# na*B» \10t2l a,*# January It# '6?, Tadtcation 
*66 Plymouth by operator msdbrr >7# Prank Hollo, 
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MtS» n«t I'd Ilk* to offer that u 
People's nklUt % 

T& COORTs Zt vlll be demd aasked People* 
Exhibit 5 In evidi-no*, 

Q Ze there Another erwanntootlcn vith referease to 
thstf 

A ?M| Bft *BU 

Q Vbat is the tine of this? 

A [To >35 *«^, January 14, 1967. Proa R* M. P. 62, 
Sergeant nuriber 2, Indlo&tes 62 B Is also on scene. Vest) 
8th Street and Avenue L holding occupants of 6 Z 7194, 


Received by operator number 37# Patrolman Jaaes WeOovem,^ 
Q And la there a designation an the book? 

A Top, ma'sw [Tt 10i35 S.B,, January 14, '67i 66 


detectives, 64 deteotlvos notified, 10«53 a,aw, January 
64, signal 10383.~j 


T 


73? COORT i Vhat does that meant 

THE VZTRSSSi Subjects removed to station 
housej 3 subjects, 

HR3, PRIMCFi X now offer that for People's 

Exhibit 6, 

THE COURT] It vlll be deemed marked In 
evidence. People's Exhibit 6. 

MRS, PHZ9CT ] Z have no further questions. Ton 
may inquire. 
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tt*7 tH C.fc* 7f ll ttet H#tt 


xes. 


Vers all or these C.H.D. r'a |nhn4 hr the 


B»i ^ 


Q And vhm am these reports kept? 

TUa original in our record room* 485 Bergen Stieitj 


fifth floor. 


Q The original* In the record room? 

A Taij tin 

Q 5w# are these the original or duplicates? 

A Those are originals and duplicates* 

Q Pardon? 

A These are originals. 

Q Original and duplicates? 

A Originals X got there. X*d hart to look at and 
tea* (Banded to witness.) 

These are all originals. 

Q Pardon? 

A They are all originals. 

Q Who la in charge of the custody of these C.R.H 7«s? 


r 



' 













TTt h , 


yt 

4£- 
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a nm mmm lit, the fallowing-tm 

Q l» C« n wi eas of the offlaovs who «4« ihn> 

aata fjA*a»nt 

A tm t la * a«r«Mtal at 66* 

Q Gam fan tell ns vim sad* tbm natations an the 
O.B.tt V*f 

A Ya«i aim Mter 37. flat la Patwlwi laai iQ t u m 

Q HeOorwm* la be atill employed by the pollae 
Departnentf 

A Tea# air. MtOowm again. NoOovan, McOmm, 87 la 
Fatrslnui Frank Hollow And 88 la fatvebaa Fdvard 


Q Vov# are these officers still Bombers o t the 
Folio a Department f 
A Tea# air. 

Q Do these officers deliver these foams to you# or 
are they delivered to you by another person! 

A They are left in a drover vlth the day's work bundles; 
and X ooas in the following nornlng and pick up the previous 
day's vork* included in there la turret voxfc# or other 
pertinent vork# and file them together 

Q This drawer that they are In# this drawer Isn't 




lookedT 
A Ho# air* 
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ns COURT i Z an not going to pamlt uqr 
foilw gnoottoning along this lino at *ht» mnlig 
Ton hart «m far aaongh now. flo wstUlod that 
that# art kopt In tin ngolv eonrao of tha 
twalnasa of ttc Polio* Dapartawat. doaorlM itf 
and Z vill pmlt no fartlnr foaatlanlng on thli 
point ba yond nhat yon hoot alraady daralo p ad. 

MS. KRABZt This last quastion. 

TH* COURT i Vo none. Sane thing non now. 

Mr, Span*. from this affloer, toon thing brand non. 

HR, XSAVZt Tour Honor — 

THT COURT i Z said soon thing non# Mr, Xraai, 
fron this off loan Ton finished that lint of quaat- 
Icnlng, 

MR. KBAVZl Rxcaptlon. 

Q Of floor. Z not# on this C.R.D. 7 da tad January 14. ■ 

« 

1967 * 10»35 a,n, folding occupant*. Zo that right? 

A Tat. air. I 

Q Rov. that doesn't aay that tha oocupanta aro balng 1 
hold for. doaa It? I 

A Vo. alls ' 

0 Isn’t tha ordinary oouraa of bnalnasa of tha 
Polio# Daportaent to plaoa on thaoa C, R.D, T’a vhat tha part on 
















la WU| HU 


tm r if he le unto 2 " amctf 


r» corns t xf rm 


T* vxvansi X knov fcov 


apmtl 


Mil X Milaln that? 


SR coons The question It a wry 


Xt it usual to pot on there# in addi ti on to 


the foot they are being held# that they are 
actually being held fort 

THE VXTHESSi Sot on each individual slip# no. 
Q Where it it placed? 

A All these slips are kept in sequel**#* slipped together; 
and as sash information oases in they are added to# and 


vhen the thing is teminated they 


all filed toga the s% 


Xs there a form that Indicates vhat the def 


vere placed under arrest for? 
A Vo# tin 


•aSu^a 


Ton have voxfeed at the Central Conplaint desk; 


haven't you? 


Yea. 


And you prepared these format 


A Yes# sir. 

Q Vov# vhea a report scows from the field stating 
that a parson is being held in the ordinary course of 
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} 

I 


4c 

miihii daa't youi uk Dm pimi la Mac 
held for? 

A >t# slaw 

Q Jem Can't do that? 

f» COURT s Yds eat no, 
rm vmesci at# ait. 
m# KRABSi z hate at fnM fueetlaas tf 
this witness. 

Q Bow do you confirm that thee® ware not — Do you 
confirm that thsso actually vors not on ths slrT 
A Vsll# tins staspcd# and the nan signed hit matter to 
than 

Q That Is all? 

A Ybs# sir* 

Q You hate no idea whether they vs re broadcast or 
not# do you? 

A Z hats no reason to think they wouldn't be in ths 
usual course of business* 

Q Zs there any 1 ad 1 cation on those papers T 
A Yes# sir# there la* 

Q That it was actually br oad cas tt 
A Yes# sin 

Q Head ths Inf onset lcsv 

A 68 B* Proa Sergeant mater 1 at 9i3flf tar 66 1^ 









thin thit IhtlifttM ttet «m kin 
Q Do fM hoot * ittkMKt ttm tgr tho 9010m 
tread easting it thH ho 614 so* 

a Hi anhher on tho toottoa of tho slip, ahk» tt, 

Q Just hit awak en 1« that lit 
A That U all. 

Q nothing i&oi'ol 

A Ifo. 

Q How 60 you ooofira that Patrolnoa Obarovskl 
reoelved tho eallt 
A Ko way of eo&flxnlDg that* 

Q Vo way at allf 

YHF COURTS FxoluCod aa arguaentatlwa, 

Q When for tho first tins 614 you hear from 
fatrolnaa Otarovoklt 
A This Earning, 

Q X an talking about tho day of this occurrence* sir? 
Do you hare a slip there la say one of those? 

A Oar 63 s sergeant »e nusfcer 8 la oar 62 B went Vast 8th 
Street sad A^oaue V, holding ocsupaats of 6 Z 715t* 

T® COUST 1 Xs B tho oar that tho wltaess sad 


tho sergeant were ia? 










yignr>S'*h#. 


the eeenet 


KB& PBIXC?i Bothing further, 
KRh. PRUBli People mt, 


THB OOQSIi The autter Is vlth the defentente 


rests* 





n 







*5 


■ s, 


Ml e<mwt Defendants d* 


and Ji 




than bt prtpmd to ruder t deolilM la this 
oue, Fteiybodj ho aasanlbied pleas# at a 
quarter to one, 

(a rcoosa vos then taken until a quarter to 
oaa-olook# at vhich tin» the oase vaa reoallei 
1ST. COURTi Both sides having rested the 
folloving ocnatltutoe the Court's decisions 


Open all the evlde&oe adduced before as Z 


find and decide that# based on the information 
he had, that la, the description of the ear# the 
nu&Jber of its occupants end the other related 
natters pertaining to the orloe under investigation, 
the polios officer had ample probable cause to 
believe that a felony had been oooaltted and that 
the defendants had oamitted it* Their arrest I 


vos# therefore, justified under Section 177 of the 


Code of Crial&al Procedure, 


I hold, as a natter of lav and fast, that th 
arrest vaa nade at the scene (see Lovelace v* the 
United States 357 Fed 2nd 306), 








v&th this lavfal unit vu lttwm iwm, m 
I—U lrt tlwntei Mi this »pVUm U the 
MBtlMlM MNh «l the station t a n s , X 
predicate mj dtolfiM «9M tbs relieving MMft 
People t §5 3fiTi Utopia % 

» 

Kopoeeeki 25 A. IX 2d 777 # Briaegar * tbs flhtW 

States 338 U. S. 1 60# and Draper v. D»S» 358 
U.S. 807* 

Tbs notion Is denied as to each of the 
defendants# and as to both lndiotasnts, Snto&lt 


erdeivj 


Bali continued. 

K8» KKAHZi Exception. 
-oOo- 
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Minutes of Pre-Trial Hearing 

_ on Identification _ 

(11/20/67) 





Hearing 


SUPfUME COOirT t KXM^S OCWTT 
CRIMINAL TBUt I PART VI 


THX PEOPLE OF THE STATKOP HEW YORK 
•gainst 

THOMAS KONGO and ROBERT D'AKBRA, 

Defendants 


(Ind, 1096/67) 

Brooklyn, N. Y. 
11/20/C7 

Before» 

Hon. John R. Starkey, 

Justice 

Appearances 1 

Angelo Barra, Esq., ADA 
For the People 

B. Coven, Jsq. 

For Defendant D'Asbra 

F. D. Krana, Esq. 

Por Defendant Mungo 


Sanford *ronow, CSR 
Official Reporter 


THE COURT 1 Gentlemen, we have four Jurors 
sworn, but I have directed that they be kept out 







Montaleone 



■ld« of the Jury roo«. Do you want to prooeed 
with the idantlf loation hearing now before wa pro- 
oaad with tha aalaotion of tha Jury? 

HR. COVEM: Yea, air. 

HR. KRAMZ: Wa hava no objaotion, your Honor. 

HR. BARRA* If tha Court pleaaea, way I »ak 

that tha witnaaa who ia about to taka tha atand 
not give hia addreaa in open oourt and write it 
down on a piece of paper for the Court? 

THE COURT* Write down what? 

MR. BARRAs Write down hia addreaa and not 

out loud, air. 

THE COURT* You have no objaotion to that? 

MR. COVENi I have no objection, 

MR. KRANZi No objection. 

LEONARD MONTELEONE, being firat 
duly sworn, teatified aa followai 

HR. BARRA: {toy I aak that all witneaaea be 

excluded for the purpoae of thin hearing, your Honor? 
MR. KRANZ* I would Join in that application. 



your Honor. 

HR. COVEN* No objaotion. 

THE COURT* Very wall* All witneseea in thia 
■attar will remain outaide until called) both aide*. 
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‘ t 


NMtlltCM 

JSL. MfBIt There no vltMMM here. 

TBS COURTi Oentleaen, Hr. ftti, who mb wow 
as i Jurtfj Mi rttorUd to tho Court offloir that 
ho is ill. I» it agreeable if wo oxowoo hi* and *•- 
loot another Juror? 

HR. BAJUtA: Too. air. 

4 ? 

HR. COVSIi Yea, air. la that event, nay wo 
have an additional pereaptory challenge? 

THE COURT: Yoo. 

NR. CGVEH: Thank you. 

. MR. KRAHZi I would then agree to excuse the 
Juror. 







>f y -H 





THE COURT: If you want. I'll have hia brought 


*- into tho eourtrooa. 

NR. COVESt Just aa long aa wo have that ad- 



tional challenge, that'a all. 

THE COURT: X* that agreoabla? 

THE COURT: That'a all right. 

v. 

THE COURT: That will apply to you, Mr. Barra. 

ft .. . 

Everybody goto an additional challenge. 

DIRECT EXAMINATION BY MR. BARRA: 



Mr. Monte leone, on January 3# 1967# you 
by whoa? A Mew York Telephone Co. 

•- * , * ' y . * • ' 1 , * 

On that day — 








ksa 


r ^ 

F'» *,# . 




'7vr ■ 


■ • 

»■ » 


* <* 


Montaleone 

THE COURTS In what capacity? 

TB* WITNESSi Talaphona and coin collector. 

Q Will you tall tha Court what your dutlaa an- | 

tail, aa auoh? A Collaot tba money from tha coin 1 

talaphona*. f 

TUS COURT: Will you apaak loudar? 

% Mow, wara you working cm January 3, 1967? 

A Yaa. 1 

H What tine did you atart work that day? 

A Nina a.m. | 

Q During tha oouraa of your day, at or about 
2s30 p.m. did you hava occasion to ba at premises 1301 
0 ravaaand *sd Mack Road? a Yaa. 

Q what did you do whan you want to those praa¬ 
iaaa, Nr. Monteleone? A I removed the coin receptacle* 

from the pay telephones. 

Q And what happened than after you renovad the 

racaptaolaa? » 

\ 

BY THE COURT: 


Q You wara in there. You removed tha coins 
from tha eoin reoeptacle. «hat if anything happened? 

A Z was approached by a man, who told me to gat into 
tha — "Don't eay anything. Oat into tha truck." 


Q That's outside tha premises? A Yes 







-• JrV ■ 
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' • , 

>» 

; ' . 


; t. 

• :fi * 

*■ 


vh 




Monteleone 

4 tfhat happened thenV A I went to the truck 
and opened the door and Z cot iato It. 

Q do ahood. A And the oao told oo to got Into 
the back of the truok and 11 # down. Than another felli 
cano into tbo truok and askod as for tbo keys, tbo Ig¬ 
nition kayo, and prooaodod to drlvo tbo truok away. 

And tbo truok — 

Q Was it your truokY A The tolopbono company 
truck, yes. Than tha truok was driven for about four or 
five ainutos. Than it stopped and I board tbo oannistera 
with oonoy in it being raoovad fro* tba truok — fro* tha 




tub that tha oannisters ware in. As they left, tha door 
was sbut. I untied myself and I went to the nearest phone 1 
and phoned tha police and ny company, tha telephone ooapanjj. 
BY MR. BARRAi 

/ 

Q Mow, Mr, Konteleone, when you started out that 
day — I withdraw tba question. You say you have to open 
up these instruments to take tha cannlsters from the*? 

A Yes. 

<4 And in doing that, do you ^ed a key? A Yes. 

Q Where do you gat these keys fro*? A Tha ga- 

/ t 

rage; the telephone company garage. 

q Do you get a number of keys when you start off 
in the morning? A Yes. 

<4 Did you sign for those keys -- A Yes, I did. 






Monteleone 


— that morning? A Yt#. 

Mr. Monteleone, (So you ••• those two mo in 


tb« courtroom today? j 

Nil, COVER» Objection — X withdraw ay objection, 

A I'm not sure. 

4 All right. Mow, Mr. Montelc me, after thia ia- 
eident, did yon have oecaeion to go to the police head¬ 
quarters in Manhattan? A fee, I did. 

<4 And while you were at the police headquarters, 
did you ooee in contact with what ie called an artist) a 
police artist? A Yes. 

q And when you case in contact with thia police 
artist, what did you say? What did you do, Mr. Mon- 
teleone? A 1 gave him a description of the fellow who / 
held ae upj one of the fellows that held ae up. 

Q And did anybody prompt you to do this? A Mo. 
t MR. COVEHi 1 objeot to thia fora of question- 
lag. He le a state's witness. I think be le bound 


by tbe answer. 

THE COURT* Well, in view of wbat tbie wit¬ 
ness has said, that ha is not sure that tha two wen 
or sithsr or one of thea wars in court — that is 
your testloony. Is that rlgbt? 

THE WITNESSs Yes, sir. 


BY THE COURT l 
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W.v 
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.. . * * 
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- 
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■* . ✓ & 






IlMttllOM 

to find out, have you toon t boo it too 
A Too, Z haw. 

q hvt you matiriid tbM at M| place — 

A Too. 

Q — OO tho MR — A Too. 

q low 700 007 you oro not aurei lo that rlthftf 
A TOO. 

Q When you did 000 thorn on othor occasions you 
were euro; lo that right? A Too. 

Q What nado yeu ohango your alnd? A Well, it 
bao boon qulto a while alnoo it happened, and I can't 
guy for sure -- Z can't oay any noro than It la than. 

q Wall, at tho tlno that you did Identify than, 
wore you ouro? A Tea. 

Q Mow, If theae two non alttlng bore, theao two 
defendanta, are the none two that you Identified on 
another oocaaion — you were aure at that tine? A Too. 

Q la that right? A Tea. 

q When and where did you identify theae two 
defendanta ao having been the two non that held you up? 
MR, C 0 VF!!| I object to your Honor'o — 

THE COURTS Objection la overruled. 

A X Identified then at the 62 Preolnot and at the 
bearing and at the Orand Jury. 
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BX lit. BARRA* 

Q And woro you poaltlro •* 4U »» " r * *° n “ 

tolooco, at tho product? A Too. 

* At tho hoarlag? A Too. 
q And in tho Qrood Jury? A Too, I 

m. BARRA* X ha*o no furthor aoootiooo. 

gUCBS-IXAHXBATIOM BT ». »A«Zi 

^ Mow, ttr. Montoloono, on Juno 3 rd — 

MR. BARRA* January 3 rd. 

— you oay you oallod tho polico? A Yos. 
January 3 rd you oallod tho polico? A Too. 

And aftor calling the polio*, did you havo any 

convoraatlon with any polioeoan? A Yea. 

* whoro and whoa? A Around thro, o’clock, a 

lot of polio.ffl.ni . lot of d.t.otl».ffl * 1 *> «• «. lot of 
,u..tloo. p.rt.lnln 8 to Identification. oloth.. and fflh.nj 


<4 

Q 

<4 


and whoro. 

e Do you r.ffl.fflt.r fflhloh pollo.fflan poo .pok. to? 

or . lot of polio.men? * «•». « l0 * of 

H And do you r. 0.11 th. na«. of tb. pollc.oao 

th.t ,ou gav. th. deaoriptloo to? A D.t«tlv. Onlaay. 

Q D.t.ctlv. Ooln.» «a. th. nan you *»?• tb. d«- 

•orlptloo to? A on. of tb. .an 1 «av. th. d«orlP- 

tloo to. 


ft DO you r.o.11 what th. dooriptlon «.• that 
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Montaleone 

yaw •**•? * 

(4 what «« the description you gava? A jOna 1 
Mia Macro) taa ooat) about a lx faat) ISO pounds) a black 
atata troopar hat, with fur on It. And tha othar «a a 
Mia, I believe around flra-tan, 160 pounds, 170 
pounda) dark riemed glasses] gray fadora hat) gray . 3 / 
d Mow, that waa on January 3rd you had thia ooa- 
varaatlon with Ouinay) la that right? A Yaa. 

V q And you ara abaolutaly aura that's the de¬ 
scription you gave on January 3rd? A Well, I an pretty 

aura. It haa been eleven aontha. 

q Mow, tha next tlwa — did there coaa a time 

After January 3rd, Mr. Monteleone, when you saw De¬ 
tective Ouinay? A Yes. 

q Whan did you see Detective Ouinay, and where? 

A On January 4th. 

Q And on January 4th, where did you see Mr. 
Ouinay? Or Detective Ouinay? A At the 62 precinct. 
q And that waa January 4th? A Yea. 

Q Did you have a conversation with hie at that 

tine? A Yea. 

q What did ha say to you and what did you say 
to hlw? a Well, ha said to ae, "Wa ara going co *0 
over to the aoene of the oriae. 











Wonteleone 


q And did you so to the soene of the irlat with 
bla? A Yon. 

* And what happened then? A Wo triod to — 
we reconstructed what happened. 

q You say you "reconstructed". You Man you 
showod bid what happoood with reference to tbo truck aud 
yourself? A Right. 

q How nuoh time did you spend with hin? A Fif¬ 
teen minutes. 

<4 And then what happened? A Then X went to 
the polios artist in Manhattan. 

q And at tha polioa artist's, what did you do 
thars? A X save the artist a description of one of 
the white — the white fellow who held ae up. 

Q How about tha Negro? A No, X didn't, 

Q You didn't give hi* a description of hla? 

A No. 

<4 Xn other worda, tha artlat didn't draw a pic¬ 
ture of tb!£ Negro defendant! la that right? A That's 
correct. 

<4 Because you didn't give hla s description? 

A That's oorrect, 

* * . V 

4 Now, did hs ask you for one? A X don't 


recall. 










Monteleone 


q 014 be uk you for it and 4:4 you toll bio 
that you don't rewewber oloorly the identify of tbo Negro) 

is that right? 

MR. BARRA: I object. 

THE COURT! Overruled. 

A Z don't recall. 

14 Could you have said that? A I don't know 

what I could have said. 

KR. BARRA* Objection to that; "Could you*. 

TUB COURT* Sustained. 

q Well, at the tine you went to the artist, which 
was a day later, you weren't sure of the description of 
the Negro defendant, were you? A Ho, I guess I wasn't, 
Q You weren't sure. And that was a day after 
the event 1 Isn't that right? A Yes. 

(4 How, In fact, Mr. Quinsy — 

THE COURT* This is Mr. Montelecne. 
q * Mr. Monteleone — withdrawn. Now, or. January 
3 rd, when you opened the door of the truck, you had 
your back toward that particular partlolpantj isn't 
that right? A No. 

q Where did this — where was the truok parked7 
A On Gravesend Neck Road) the corner of Qravesend 
Heck Road and East 13th Street. 








Monteleone 

Awl you say a pwiM bohiiKl you) is 


that right? A Mo 
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q Where Aid ho coee from? A Moll* •» X loft 
the store, the faotery, where I was oolleoting, ho «M 
standing by tbo door, and whon I opouod tho door I hit 
hlo with tho door, oo I said, "Ixeuao ee." And aa I 
walked toward! tho truak, ho oaoo up alongside of oo* 

4 Now, at no tine did you got a front faoe view 
of thli man, did you? A Wall, yesj when I hit hlo 
with tho door. 

q Whon you hit hlo with the door. Whan you hit 

hlo with tho door, did he turn? A No. * 

q What kind of a door was thin? A A door 

that pushes out, 

Q Was It a wooden door? A Wooden door. 
q A wooden door, when you say the door hit hlo, 
was the wood of the door obstructing your view? 

BY THS COURT* 

q yae It a solid wooden door with glass in it? 

A Yes. 

BY MR. KRANZi 

q was it obstructing your view? A Noj no, 
not from him. 

q And then you said "Excuse ee" and kept walking? 


‘X- 
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a Ym. 

S4 Mon long Aid that take? A Ahout four < 
flva eeoonda. 

4 And than you aay ha oane up behind you? 

A Alans*Ida of *e. 

41 Along* Ida of you. And that parson said, 

into ths truok"? A To*. 

^ And than you got into tha truck? A Yas. I 
Q Mow, at the tine that you got into tha truck, 

«aa your back faoing that particular peraoo? A Ho.j 
Ha waa alongside of a*. 

q So war* you looking straight ahaad? a Yas. 

^ You weren't looking at bin, were you? A kail, 



whan ha oana up to as, I looked at hin. 

q But then when ha said, “Oat into the truck , 

you were looking straight ahead; is that right? A Yas. 
q And then you got into the truck; is that right? 

A Yas. 

q And S than did you lie face down? A Ho. 

^ Mow, how long after you got into tha truck 

did you aay tha truck waa driven away? A About a aln 

uta and a half to two ainutee. 

Q Tha next tine after January 4 th did there oona 

a tint whan you saw Ouiney? A Yas; at the hearing; 
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Pirtonf A 


Q You navar testified In Criminal Court, did ** 

A mill excuse m, The next time I saw Detective 

«• 

Quinsy was when I had to sign a complaint and came Into 


oourt 


Q To sign a oooplalnt? A Yes 


Q How, do you remember what date that was? 

A I bellava It was the Monday following the robbery. 

* The Monday following the robbery. * I be¬ 
lieve) I'm not sure. 

q You are not sura. Now, prior to the day that 
you signed the complaint, Mr. Monteleona, did Oulnay 

show you any people? * Yea. 

<4 And ask you to Identify them? A Ha asked 

oa If I recognized then. 

a Whan was that? A January 14th. 

4 pardon? A January 14th. 

q And where ware those people that ha asked 

you to Identify? A 62 Precinct. 

q now, how did you know to go to the 62nd Pre- 

olnot? A 1 received a phone call froa Detective 
Oulnay. 
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It TOM tO 


q What did he say to you? a "] 

«om and -- "••• »° u *•» «««“» *”j 

poodle for we." 

q Did bo aay "identify tho two pooplo that 

Involved In tho robbery"? A Ho. 

HR. BARRAi Objection, your Honor. 

THB COURT* Qvorrulod. 
q What? A Ho. 

Did you ask him whoa you were aupposod to 
Identify? A Ho. I assumed It pertained to that oaaej 

tho robbery. 

q But ho aald ho had two pooplo and he wanted 
you to BOO If you oould Identify them; is that right? 


A Too. 

14 And did you go to the 62nd precinct? .A Yea, 
X did. 

q Whoa did you go with? A Myoelf. 

q pardon? A Ho one. I wont by myself. 

Q And when you got to tho 62nd Precinct, where 

in tho 62nd PrBcinct did you go? A To tho detective 

part of it. 

t* Detective aquadrooa? A Yea. 

U *h»n you get to «h. d.teotl.. aquadroo. <114 

you at. -- utooa M* » ou ••• tb *“ T A W * U ' 1 at 






Meeteleone 


tlM UM Dataotlva Qulnay, and ha went la a roea to a 
alxror, and Z saw tha two dafaadaata at*adlac. wall, 
thara were three paoplaj three paopla la tba lineup. 

4 Mow, whaa you cot to tha dataetlva aquadrooa, 

who waa In tha aquadrooa? Thara waa Dataotlva Qulaeyj 

» 

lan't that right? 1 Yea. 

q And waa thara a Nagra fallow thara? A Yaa. 

4 And waa thara a whita fallow thara? A Yaa. 

Q And another whlta fellow? a Yaa. 

<4 Okay. So you aaw thaw in the dataotlva aquad- 

rooa with Quinsyj lan't that right? A Ho. Nall, they 

weren't together. 

q But you aaw than in that rooa? A Yaa. Nall, 
wa wara in another roon. 

Q When you aaw Qulnay for tha first time, you aaw 
hla In tha aqqadroonj lan't that right? A Tha first 
tine? Whan? That day? 

Q That day. A Yaa. 

q you aaw hln in tha aquadrooa. And In tha squad- 
rooa there waa a Negro fallow, wasn't there? A Ho. 
There's two roona. Z don't know what a aquadrooa la. 

Q Let wa put it this way. Whan you saw Dataotlva 
Qulnay, waa ha alone or waa ha with anybody? A Yeaj 
ha waa by blaseIf. 







Monteleone 


14 By blnself. Whet 414 be say to you? A Z 

jr- 

«eot you to identify” — "eee if you oea identify soee- 
one for ee", end vo wont Into thle derk room, where 
there wee e two-way elrror. 

k And wee there anybody in that roe• beeIdee 
you end Oulney? a No. 

q And did he eek you to look through the nlrrer? 

t 

A Yea. 

Q Did be stay wltn you? A Yes. 

Q He stayed with you) isn't that right? A Yes 

Q Old he say anything to you? A He said. “Do 

you” — “Do you recognize these people?" 

q And you looked through that two-way nirror? 

A Yes. 

Q Now, whet did you see in that two-way nirror7 
A The two defendants and another fellow. 

Q And what were they doing? n Standing there 

Q They were standing in front of the nirror when 

' V 

you looked In) is that right? A Yes. 

<4 How many Negroes were there? A One. 
q Just one) Is that right? A Yes. 

«4 And did they have anything on their heads? 

A No) not at the beginning. 

Q Not at the beginning. But did Oulney say. 
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"Well, put oo hats”? A 1 don't recall IT ha said 


anything. Firat thay warn ahowed without hata, and tbwo 
with hatn. 

* - 

* q All right. And lan't It a fact whan you flmt 

naw than you nald you waran't aura? What? Ian't that 


right? A Yaa. 

Q And It waa only after Oulnay'a prompting that 
you said. "All right; tbeae ara the fellows"? A Ho. 

q But you weren't aura when you first looked at 
tbeaj lan't that right? * Without the hats on. 

Q And than thay put hata on? A Yeaj and 
glaeaaa. 

*4 Oh) ha put glaaaea on than too? A On tha l 
white fellow; tha white fallow. ^ 

q What kind of hata did ha put on than? A Ha 
put a gray fadora on tha white defendant and a blaok 
aort of atata trooper type hat on tha Kegro fellow; tha 


• r • 



Hegro defendant. 

Q How, Tor how long a period of tine — for how 
long a period of time did you look at thaaa fallot ? 
Five minutes? Ten mlnutea? How long. 

HR. BARRAI I object. where? 

Q Through tha mirror. A About two mlnutea. 
q Mow, you say hata ware put oo them. Oulnay 
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Monteleone 

MV9r left you, did ho, to put hate oo thoa? A Vo. 

q Somebody lift woo puttins hata oo thoaj isn't 
that right? A Too. 

q Incidentally, did tho polios ovsr show you 
any photographs prior to tho idantif loot ion? A Too. j 

4 Thoy showod you photographs, Hhere? A At 
tho polios lab in Vow York City; Manhattan. 

Q At the polios lab or tho Bureau of Criminal 
Identification? A I guess it's that. 

w How long did you look at photographs? A All 


day. 


q How, do you remember what day that was? 


A Mo. 

Q Was that January 4th, do you know? A I 
don't roaombor. 

H Did they over show you any pictures of these 
defendants? A Mo. 

<4 Was it tho same day, tho 14th of January — 
withdrawn. Did there oome a tine prior to tho tine that 
you signed ths ooaplaint in this case that you wore 
asked to dssoribe these defendants in court? * Ho. 

MR. COVEHi Your Honor, aay I trouble the 
Court to read back the question and the answer) 
the last question and answar? 
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THE OCOfft Well, I beard It, "Did there oom 
• tias (Awn you r/«r« asked to identify the dtfMd- 
ants In court?" I atsuee that what Mr, Srant wants 
to knot/ ls» mib It at a rsault of the idan'Jlf icetlee 
at tha 62nd rreoinot that these oefendants vers ar¬ 
rested? la that right? 

MR. KRAXZs Yea, air. 

MR. carati Ula answer was, "Mo". 

THE COURTS That's right. 

MR. COVER» He never identified then in oourt# 

’ • t 

previously. 

THE COURTS The only place you identified then 

, , i 

was at the 62nd Fraoinctj is that right? 

THE WITHESSs Yes, sir. 

BY MR. ERAMZs 

f 4 *. 1 ' 

q Were you ever asked to identify then in oourt? 

— j * t . < > 

A Yes. 

. « > * ' . ; » 

q And that was before you signed the ooaplaint? 

A Mo. 

>4 Mow, when you ware a&ked to sign the ooaplaint 
In this ease, didn't you tell Deteotive Gulney that you 
didn't want to because you weren't particularly sure 

that these wars the fellows? A Mo. 

. • v r ' .. ■ ; 

q Didn't you tell hi® you weren't sure of the 







Monteleone * Coven - croat 
Metro fellow? A »efor« be — *«for« th« hat «• 
put on bln. 

q You said you weren't aare. a Right. 

4 And in fact you are not eure now, isn't that 

right, ae to the Megro fellow? Isn't that right' 

A Yea. 

WR. KRASZ? I have no further queitiona of 

tbla witneae, your Honor. 

BY MR. COVEN» 

U when that door of jour truck awuog open, did 

It hit th. Megro p.raon? A Th. door of th. truokt 

q Yea. A No. 

THE COURTi He testified as he was leaving 
the factory, it was the factory door, 
q Whoa did it hit, the Megro? A Yea. . 
q Hit the Negro, right? A Yea. 
q go it waa the Negro that you got the aide view 

of, right? A No. I got a front view of hie. / 

a Of the Negro? A Yea. 

^ t 

H You teatified that when you caoe intc the 

» PU0k , jou war. 0 ,-d.r.d by tb. H.gro to 11 . do«oi 1 . | 

that correct? A Yea. 

q Did you lie down? 

q And — 



A Yea. 
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Monteleone I 

TBE COUNT: Pace down or face up? 

THE WITNESS: Face down. I 

q After you lay down, you then heard aose other 
pereon come in and rifle your oannisteraj i# that cor¬ 
rect? A No. 

q cid you hear your oannietera being rifled? 

A Yes. 1 

When for the firet time did you aenae the 

preaenoe of a aeoond person other than the Negro? 

A Well, to get into the back of tho truck, you have j 
to turn aldeways) becauee there lo a — where the canola- 
ters are kept, it ia called a tub, and you have to turn 
aidewaye to get in the back of the truck. Aa I turned 
aidewaya, I aaw thle white fellow getting into the truck. 

vi Out of the corner of your eye? A No. I 
turned around. 

h Did you aae hie aide profile? A Pace; 
front. 

<4 There cane a tine when you were requeated to 
come down to the police etation; la that right? A Yea. 

q Naturally you aeaumed that it was in connec¬ 
tion with this robbery; la that corraot? A Yea. 

q When you got down to the police station, did 
you epeak with someone? How did you get down there? 
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A I went down by ayself. 


q When you got down there, you spoke to someone? 


Yea. 


What mi fch* nae* of that parson? A Da- 


t motive Dan Oulnay. 


q And naturally* as a result of your eurioaifcy. 


you asked tola what had happened* la that correct? 


Tea. 


q And ha told you that ha had captured two men* 


la that correct? A Noj he didn't oaptura them. 


q hall, that he had two men in custody? A Yea. 


Three sen. 


vi Did be tali you ha had two men or three men? 


Three. 


q In custody? A I don't remember what ha aald. 


q he had three met*. Then there caaa a tine* as 


I understand it, when you went to look through a two-way 


mirrori la that oorrect? A Yea, 


q What was the haight of the wbita men; the two 


white men? A Both around ala feet. 


q Can you recall tha color of thtlr hair; of 


the hair of the two white men? A One was dark hair 


and the other one bad eort of grayish 


q Their hair was different* la that right? 


> ."ift 


- >. Jvi:; 
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Yes. 


q What other character1stlee did you notloe 


was different Mtma ths two whits persons, If you oss 
poosll st this time? Faolal? A Wall# ana was — 

(4 Fa*? A Osa was heavy and tha other ooa Mi J 

alia. Tha heavy ona was much older. 

q Row wuoh oldar was tha haavy ooa than tha alia 

ona, in your estimation? A Tan years) flftaan yaars.j 
q At least flftean years oldar. Ona white wan 
m flftaan yaars oldar than the othar? A Ten or 
flftaan. 

Q Ona bad gray hair and tha other had blaok 


hair? A Yes. 

q was ona wearing glasses at the time? 
q Were any of tha white parsons wearing 

A Ho. 


A NO. 

glasses? 


q Mow, there caw* a tlwa, you have told us — 
there oawe a tlwe whan somebody put on glasses) Is that 
right? A Yes. 

q One of tha white prisoners put on a pair of 
glasses, and of course tha other ona remained without 
glasses) is that right? A 1 believe so. 

Q And there oame a time whan ooa of tha white 
purioni you ld.ottfled put oo • hot* U tb*t eomotl 
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<4 And of oourse the other one regained without 
• hat; la that right? A Yes. 

q Who revalued without a hat? The wan who waa 
ton or flftaon years old or? A Yaa. 

Q Did you not# tha typo and kind of alotbind 
that waa worn by tha two whlta won? ware thoy dlffaramt 
In any way that you oan rcaallT A Tha two whlta want 
q Yaa. A Wall, tha ona I navar aaw before, 
ao X can’t cay If ha had dlfferant clothing on. 

q Which ona of the whlta men wore handcuffs? 

A X don’t racall. 

t 

q One of thaa did? A I don’t raoall If any 



wora handcuffs.' 

MR. BARRAi Will you spaak up, pleasa? 
q You don’t raoall whether any were handcuffed? 
A NO. 

* 

q Could one of then have worn handcuffs? A X 
don’t know. 

q In all honesty, your reoolleotloo at this no* 
went la aoaewhat falty with respect to an Item such as 
that? A Handcuffs? 

MR. BARRA* Objection, your Honor, 
q Would that ha oorreot? 

THE COURT* Yes; sustained. 
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Q Non, does the fact that the two portions an¬ 
tis* on the table next to wy associate, tbo Hegro and 
this white aan, dooa that help you In ranclientIn* your 
Identification at that tise? A Yea. 

h And are you using their presence to refresh 
your recollection and looking at this tine to refresh 

■ •*£ 

your reoolleotlon as to the persona you believe you 
identified on the first occasion? A Well, they are 
the people I identified, la that what you oean? 

HR. COVEN* Kay I have the question reread, 
your Honor? 

THE COURT* Yea; read it back. 

(Read back by the reporter.) 

A 1 at ill don't understand the question. 

MR. COVEN* I withdraw the queatlon. Kay we 
strike the answer made to a question he didn't un¬ 
derstand? 

THE COURT* All right. We'll start all over 
again. 

i 

BY KR. COVEN* 

Q Well, just this one question, sir. The pres¬ 
ence of these two persons is an aid to you in refresh¬ 
ing your recolleotionj is that correct? A Ky reool¬ 
leotlon of what? 
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0 Your TMOllMtloQ of what persona war* 
•at on th« soeee of this robbery oa January 3rd? 
A Yh. Thay look familiar. 



Q You have soon than boforo In the ooertroom, 
haven't you? a Yaa. 

You told ua none while ego that you nay have ! 
bean ox you are doubtful about their ldontifieationj la | 
that oorreot? A Nell, they look similar to the 
peoplo who hold me up. 

Q But you are not oertain of it? A I can't 
bo a hundred per oent euro. 

Q can we say — can we use the word "doubtful"? 

A Yes. 

NR. COVERS X have no further questions. Your 

Honor, just give me one moment. 

(Defense counsel conferred.) 



BY NR. COVEN I 


Q At the time you looked through that two-way 
mirror, was an Assistant District Attorney present? 

A X don't believe so. 

q No one else but the polloej is that oorreot? 

• . • » *•- • V. 

Or you don't remember? A Nell, there were other 

persons in the squadroon. X don't know who they were, 
q But at the time and place when you looked 


i4 
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through that mirror — A Just the detectlrt tad myself. 

NR. COVflli Mo further question*. 

RJSDIRMCT EXAMINATION BY Ml. BARRAi 

Q Nr. Nonteleoae, after thi* Incident, you 
said that you went to a police artlet in the p Polite 

* # 1 ! 1 

Department) la that oorrect? A lea. 

h And you gave hin certain information?] la 

that oorrect? A Yee. 

Q And you gave him information concerning what 

v 

person? Whioh of the two defendants did you give him 
information on? A The white defendant) D'Ambra. 

q As a result of what you told him, did the po- j 
lioe art let do something? A Yes. 

Q What did he do? A He drew e sketch. J 

4 And was thle sketch drawn in your presence, 

Mr. Monteleone? A Yea, it was. 

q After he completed the eketoh, did he show 
it to you? A Yea. I 

q And X now show you a aketoh and X ask you, do j 
you recognize that aketoh? A Yea, X do. * 

q And what is that skttoh? 

HR. KRAHZi can wa sea tha sketch, your Honor? 
THE COURTi Yes) in a moment. 

Q And the person that's represented in that 







Hoot•Icon* 


tfjw' 

r* v 


sketch, was khM pursuant to the lafomtiM t**t you 
bad |1 tm to the poltee artist? A Too* 

q And la that person raproaaotod la that photo¬ 
graph, that sketoh, la that one of tha aao that hold you 


; *•'** • ,i 

\i y*' 

• - * fkf 


up? 
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m. coroll Z objeot, your Honor. Tha skill - 
of tho artist haa not boon demonstrated. 

BT THE COORTl 

q in reapoDBa to questions put to you by tha 

0 

artist, did ho draw a picture? A Yea, air. 

And did ha show different typaa of faces? 

A Yes, air* 

q And he’ ohanged hare and there pursuant to you^ 

auggsationj la that rightT a Yes. 

q And tbla picture that you have in your hand 
now, is that your ultimata description of one of tha 
robbers? 

KR. COVEHi I objeot to your Honor's ques¬ 
tioning, moat respectfully* 

THR COURTi All right. Your objaotion la 

noted and you have an exception. 
q :ia that right, after a number of obangea? 

A Yea* Th:a la tho last one. 

q That vtae tho last one, and that picture looks 
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Monteleone 

■oit Ilk# the robber of any that he drew) is that rtg^r 
A Im, sir. 

HR. corns Hay I ssk a question os two oo the 
roir dirot 

THE COURT* Mo* not flow. Just wait. You'll 
havo an opportunity. 

4 And when was that pisturo drawn? 

MR. BARRA* Mr. Monteloons — 
q Do you know? A January 11th, your Honor. 



THE COURTS January 11th. 

BY m. BARRA I 

Q Was that photograph -- was that sketch cads 
prior to your Viewing the two defendants at the 62nd 
Precinct, Mr. Mcnteleone? A Yea. 

Q That sketch represents which person? Wbioh 
of the two that held you up? A The white fellow. 

<4 And is that white fellow in the courtroon today? 
MR. COVEMs Z object, your Honor. 

THE COURT* Sustained. 

Q Mr. Konteleone, does that sketch fairly and 
aoourately represent the person that held you up? 

A Yes. 

Q One of the persons? A Yes. 

MR. CCfYENs I objeot, your Honor. 
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MontaIson* 

TUX corns Mall, I'll Iiiauia it u te for*. 
It's a fair nimmtiUMf 
TU KZ9IOMS Til, 
m. COWs X object, your 
•kill of ths artist haa net been Iw o wt ittii. X* 

> V 

My be a fair representation of what the artist 
believes* 

THE COURTi Tour objection ia overruled. This 
witness* who eaw the robbers* says that this pic¬ 
ture ia a fair representation of the robber* re¬ 
tard lesa of the artistry. 

MR. BARRAs I now offer it into evidence as 
People's Sxhibit 1. 

(Handed to defense counsel.) 

RECROSS-EXAMINATION BY KR. COVEN: 

Q The artiat* bow many atteapta at slcetoblng 
did he nak* before he aadia sade thia? A Well, that's 
the result of one — in other worda* he starts with one 
fora and he fills it in. X don't know how aany erasures 
he oade, 

q . 'X show you this statement here* "Sketch nun- \ 
ber 3”, Would that help? A Apparently* that's ths 
third. 

h This is tbs third sketch that hs wads. Had 
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Monteleone 


jm given him any previous ldentlfloatlomV Bar marks 
whioh wart subsequently changed, and which resulted in 

this third sk»tob? A Kail, ha did dice oartala 
changes until Z sot tha full pioturai what Z bad in ay 
alnd, 

,<iv 

IT COVBli Tour Honor, X respectfully object 
to tha introduction of thin place of avldanea at 
not tha boat evidence. It is hearsay. Mo proper 
foundation has been laid for its introduction. 

Lastly, Z would respectfully request in all events 
that it be adnltted only for the purpose of this 
bearing, if it la to be admitted over my objection. 

THE COURT* That's all we are having now is the 
hearing. But we do have a oaaa, Faopl e^agalr.st 
Coffey ^ 11 ”, Y lUg f wherein the Court.said, j 
at page lb5i "Ordinarily, of course, the sketch 
drawn by the police artist from details given by 

, t , 

the vlotlm after the crime would be considered 
hearsay and so could not oome into evidence. How* 
ever, in this instance, it is allowed under the 
well established exception to the hearsay rule 
that • ... where testimony of a witness is assailed 
as a recent fabrication, it may be co nfirmed by 
proof of declarations of the same tenor before the 
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Monteleone 

motif to falsify existed •)" titles People against 
MUST* 

NR, OOTHI Thor# is •• atteept te show feb- 
rlostion on Ihi part of this witness. 

TH1 COURT* Mo? rfhet sro wo having horo? 

NR, COVES* Cross-exaeinatloo dooo not eeeee- 

ssrlly lodlosto s pattom of parjury on tho psrt 

\ 

of tho witness. 

THS COURT* It isn’t s natter of perjury. It 
is s natter of suggestibility. You are attempting 
to show by oross-exaeination — and if you are not 
please toll no — chat this identification was made 
ns n result of suggestion by the police. Tho wit¬ 
ness said ho wasn't sure of the Identification of 
the two nan, and then the police caused hats to bo 
put on then, glasses to be put on them* and as a 
result of that suggestion, I believe the question 
is, whether the witness was identifying the hats 
snd ths glasses, rather than Idantlfylng tha per¬ 
petrators of the orime egainet hie. Isn't ».hac 

j 

what you ara trying to do by oroas-exaelnation? 

% 

NR, COVEN* Plus s little bit wore. 

TEE COURT* Qo ahead. 

NR. COVEN* Wa ara trying to show that ho nsy 









Montaleone 


have mm mletakae . 

THE COURT* flight* a&d that ha waaa't aura, 
aad to tha poliee in affaet taU him that thay waaa 
tha two an who had parpatratad tha rebbary, how, 

, f tj ■ * 

under that olrco«stanaas, why, I think that oaffay ~ 
m. COTOli I aaraly — 

THE COURTi Will you plaaaa? X aa fcalklagj — 

, * • ji ’•S , 

that Coffaa and Singer apply, "Tha neoassary eon- 

• • . • . ii.i 

ditIons for tha uss of suoh supporting avidanoa wara 
present whan tha wketoh was raoaived. By his cross- 
examining of tha victim and by statements to the 
Court, defendant's oounsel bad endeavored to show 
tha Jury that tha victim's Identification of tha 
defendant, tha burglary in that oase, was a 'recant 
fabrication', contrived after tha defendant was 
arrested*" 

X think that's on all fours with what wa have 
bare. Tha defendants wara arrested and taken into 
custody, and tha identification waa contrived, 

MR, COVESi Whan waa the sketch made? 

THE COURT* January 11th, bafora tha arrast 

» 

of tha two dafendanta, or bafora tha two dafendanta 
were taken into custody. I am Just raiding for you 
ay reason for your objaotion to tha raoeipt of tha 
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Monteleoaa 


fiiturt la •rilMoc. 

nr m, corah 

4 Did you have this sketch la year fcewd at the 
tlaa you looked through that two-way alrrort A Ho. 

It was drawn after — no; excuse ao. Wo, I didn't have 

- , t 

. r * , . ^ v 1 

■ tha eketoh. 

q It wan drawn — tha sketch wan drawn after 

you looked through tha two-way mirror? A No; before. 

m. COVEN x I have no further quest Iona. May 
Z have an eaoeptlon noted? 

TUB COURTi Of oourse. 

T . » 

MR. BARRAi X now offer It Into evldenoe aa 
People'a Exhibit 1. 

‘ KR. COVOfx Ray It be restricted for the pur¬ 
pose of this hearing only? 

THE CCCI\Ti Z an only conducting this hearing 
now at this tine. Z don't know what la going to 
happen during the course of the trial. 

(Marked People's Exhibit 1.) 

THE COURT ATTENDANT: People's Exhibit 1 
evldenoe. 

BY NR. BARRA: 

Q Mr. Montelsone, I ask you to look at people's 
Exhibit 1. Looking below the picture, do you have e de- 
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Monteleone 

script loo on tbil? A Ten. 

Q Ao4 that Aeserlption that's contained on 
People's Bxblblt 1, were they descriptions that you gar 
to the Pollee Department of the City of Xew York? 

A Yes. 

MR. COVERt At this tine Z object. May I **e~ 

• • * 
new a further objection, that if your Honor is to 

adnlt that paper, that the sdnlsslon ba restricted 

to the sketch and not to the statenents made In the 

paper. 

HR. BARRA 1 Your Honor, If I may Interrupt. 
There la an attack on the description of the de¬ 
fendant, your Honor. That's been brought out on 
o r oa s -examine 11 on. 

THE COURT* hell, we have testlnony that the 
white nan was five feet ten* weighed lbO poundsj 
was wearing a gray fedora hat and gray coat. The 
Negro perpetrator wore a tan coatj was els feet 
In height and weighed 160 pounds, with blaok 
straight trooper's bat with fur. Thoss deaorlp- 
tlons were approxlnate. Now, I don't know that 
there has been any attaok on that desorlptlon at 
all, so Z an going to sustain ths objection. As 
Z recall it, that was ellolted on — was it sllcited 
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H NR. BARRAi 


Now. Nr. Nonteleone, 


day and the sketch was aada — 

TH1 COURT: That vaa elicit ad on orose-etsi 

nation by Hr. Kranz; that's right. 

V- 4 ' . . ' ‘ 1 • 

^ Now, when you were at the police — at the 

I'm eorry. 


BSX, did you give any description 

BY THE COURT: 

q ijbat did you eay to the artist regarding the 


Negro person? 


VR. COVENt 1 object to that 


MR. KRANZi Objection 


THE COURT: Overruled. 

KR, KRANZ: If I oay Juat be heaul for one 


ainute* please. 

THE COURT: No; overruled. 

Id. KRANZt Exception. 

I 

A X don't believe/aald anything. 

BY MR. BARRA: 

q Wall# you wars there to give •- to have a 
•katoh made up; is that correct, Kr. Montsltons? A Yes 
q And you bad on# «ade up regarding the whits? 
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Q — the whit# person) la that oorreet? A Tat. 

4 Did you hava a conversation with tha artlat re¬ 
garding a sketch concerning the Negro person? 

NR. KRANZt Z objeot to that, your Honorj al* 
ready been asked and answered. 

THE COUBTt On croas<»exaalnatlon. Mow this 
lo redirect examination. X have on croas-exaalna- 
tlon that he waa not aura of the description of the 
Negro. Mow we oan have a redirect on that. 

NR. KRANZt He Is In effeot atteaptlng to la- 
peach his own witness, your Honor. 

THE COURTi Overruled. Please alt down. You 
have «n exception. 

BY MR. BARRA« 

Q What did you say to the artist regarding the Negro? 

A I don't believe X said anything. 

q Were you able to ~ were you able to give bln 
oertain Information so that he could prepare a sketch? 

MR. KRANZt I objeot. 

THE COURTi Sustained as to fora. 

BY THE COURTt 

Q Look. You want to ths artist. You wars asked 
If you could desorlbe either or both of tbo defendants 

, ». * I V . • -\ m J’ ■< 










NonttlMM 


for «w irtlilj ii that right? A Yu. 
q A ad yee did give a description of the whit* 


rot bar. And the f or t h — d —• a little high) a little 
too lowj or a little too narrow) la that the procedure? 
A Yes. 


Q The note —a longer or shorter. It was wider) 
er thinner) la that right? A Yaa, air. 

q The chin and the mouth ware changed) is that 
right? A Yes. 

q Now, and as a result he case up with this pic¬ 
ture, People's Exhibit 1. Now, did the artist say any¬ 
thing to you about the Negro? Did he ask you If you 
oould describe the Negro? "Was he light? Was ha dark?? 
What shade of Negro he was? A Yes. Wall, all I oould 
aay was that ho was dark. I couldn't give any facial 
features at all. 

q So that you wera unable to desoribe the Negro 
to the extent that ha oould sake a drawing) la that 
right? A Yea. 

BY NR. BARRAl 

q Nr. Nontalaooe, did you tell the police artlet 


/ ? 



that if you saw ths defendant you would reoognlxe his? 


NR. COVENi I object to the fore of the ques¬ 


tion, your Honor 
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Monteleone 

THK COURTi Sustained. 

q Hr. Moateltoae, you aay that when you looted 

through the mirror at tbo 62nd Proolnot, thoro woro throo 
non; li» that corroet? A Yea. 

* v 

* Who© you looked through the two-way Birr or? 

A TOO. 

Q TWO of whloh you identified) la that correct?, 

A Yea. 

Q And they wore the two non that held you up? 

The two that you looked through the mirror at? A Yea. f 
<1 And did you find out their names to be D'Ambra 
and Mungo? A Yea. 

Q Mungo la whom? A The Negro. 
q D'Aabra la whoa? A The white fellow. 

Q You looked through that alrror and you saw 

D'Aabra and you saw Mungo. Were you positive that those 
were the man who tald you up? 

MR, COYS't Objection. 

MR. KRANZi Objection. 

r 

THE COURT 1 Overruled. 

MR. COVEN! Calls for a conclusion of his Bind. 
THE COURTl At the tlae. 

A Yes, X was. 

^ Mow, Mr. Montoloone, bobs tlae thereafter, do 
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MonU'li 
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it« reeaii pin k «»• court? a Yea. 

fi And do you roonll a hearing Min ***** A Too 
q And when that bearing woo being bold, did 700 
•00 the defendants, Mungo *nd D'MbnT A Too. 

Q Did you at that hoarlog identify Oho defend- 

onto, Mungo and D’Aafcra? A Too. 

q And did you also at that hearing deecribe la 

detail an to whit Mungo did and as to what D’Ambra did? 

MR. COVEN 1 I objeot to that. 

MR. ARANZ* Objection. 

THE COURT 1 Sustained, 

q Were you positive in the Criminal Court at 
the hearing that Mungo and D*Ambra, the two people you 
saw at that hoarlng, were the same two people that you 
viewed through e mirror and also the eame two people 
that held you up on January 3, 19^7? 

YR. COVEN* Objeotion. 

MR. KRANZt I objeot. 

THE COURT* Overruled. 

A Yea. 

MR. COVEN* While he ie conferring with hie 
client. Judge, may me reverse the order at the moment? 

THE COURT* Surely. 

BY MR. COVEN* 

.'1 V . ' v \ . . . 
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Monteleone 
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Q Nr. Noateleone — 

Ml. BARRA I trill you Just thold it A elnute, 
your HonorT 



(Nr. Bsrra eonforrod with the county detective.) 
ET HR. BARRAt 

Q Row| Nr. Kovteleone, the two an that you 

Identified ot tho hearing, are they the aaoo two woo 

; t 

■lttlng In thlA oourtrooa today? A Yes. 

BY HR. COVEN* 

Q Mr. honteleone, you are of Italian extraction* 
la that right? 

HR. BARRA* Objection, your Honor. 



HR. COVEN* 1 have — 

MR. BARRA* Objection, your Honor* about 
"Italian extraction". 

KR. COVEN* He la aeked a question which Z 
have to lay a foundation for, your Honor* 

THE COURT* Overruled. 

q You are of Italian extraction? A Yes. 

Q You are faolliar with the nave *2)'Antra* aa 

being of Italian origin* la that corpeot? A Yes. 

q When you went to that polloa station, were you 


told that one of the nen'a nanaa waa D'Anbra? A Ho. 

• t * 
q Whan for the flrat tine did you learn of those 
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NonttlMM 

# 

•iMif A After Z identified thee. 
q That de?t Right? A Tee. 
q At that tlae) oorrect? A After Z identi¬ 
fied then) right. 

4 The nowent after you identified then? A It 
could hare been fire Biautee. It could hare been tea 
aiautee. 

q It could hare been five eeoondei right? 

' x' 

A No. 

Q Could hare been a minutej ie that right? 

A Possibly. 

You were told that one of thea wee natdd D 1 Acbra 
and the other Mungo) oorreot? A I asked what their 
nance were. 

q In your experience, have you found it rare to 

find a Negro with an Italian name? 

MR. BARRA* Objection, your Honor. 

TBS COURTi Sustained. 

UR, COYENi No further questions. 

THE COURT* All right. Step down. 
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Decision of District Court 
(372 F Supp 742) 





UNITED STP.TES DISTRICT 
EASTERN DISTRICT OF 1IE1 


MEMORANDUM 

and 

ORDER 


V7. McCarthy, Eca 
• for relator 


Hon. Louis J. Lefk 
by Burton Herman 


COSTANTINO, D.J 


Thomas Mungo, presently confined at Clinton 
Correctional Facility, moves for a writ of habeas corpus 
under 28 U.S.C. § 2254 (1971), attacking a conviction for 
robbery, grand larceny and assault following a jury trial 
in Supreme Court. Kings County. Specifically he claims 

that the trial judge committed error by admittina 
of an out-of 


court identification wh 
of an impermissibly suggestive confr< 
admitting into evidence items illeaa 









Prior to trial, relator was afforded a full 
evidentiary hearing on his motion to suppress the 
identification testimony and the items seized from the 
automobile. The facts adduced at tne hearing can be 
summarized as follows. On January 3, 1967 Leonard 
Monteleone, then an employee of the New York Telephone 
Company, was collecting coins from pay telephones. At 
about 2:30 p.m. he proceeded to a factory located at 1301 
Graves and Road, Brooklyn, New York. Upon leaving the 
factory with two coin cannisters he pushed a door against 
a man standing outside, where,.! on he turned to the 
individual and excused himself. Before he reached his 
vehicle he observed t ut same person - later identified 
as Thomas Mungo - come up to his right and he felt some¬ 
thing hard being placed into his side. He was told, "Don't 
say anything. Get into the truck." VThile entering the 
rear of the truck Monteleone turned his head and observed 
a second man follow behind him - this man was later id¬ 
entified as Robert D'Ambra. After being asked for his 
keys, he was bound by tape and made to lie face down on 
the floor of the truck. The vehicle was then driven away 
and shortly thereafter several coin cannisters were 


* 
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removed. 


At the hearing Monteleone testified that he was 
able to see the face of each of the assailants for a few 
seconds. Moreover, on the day of the robbery he was able 
to give to the police a description of the clothing worn 
by the robbers, their race, approximate age and build. 

The following day he was able to assist a police artist 
in constructing a fairly accurate portrait of D'Ambra. He 
was unable to describe Mungo's facial characteristics, 
although he later testified that at the time he had a 
"picture of him in his mind." 

Eleven days after the robbery Monteleone was 
summoned to the 62nd Precinct in Brooklyn "to see if he 
could identify two people." At the stationhouse he was 
requested to observe three men in a line-up - two of whom 
were white, D'Ambra and another man much heavier and older 
than him, and Mungo who was black. Initially Monteleone 
stated that though two of the men resembled the robbers he 
could not definitely identify them. The police then 
placed hats and other apparel on D'Ambra and Mungo. It is 
significant that the hats and apparel were similar to 

3 


* 








those which Monteleone had previously described as being 
worn by the robbers. £n identification of Mungo and 
D'Ambra was then made. On later occasions I ion to leone was 
unable to make a positive identification of either man. 

?t. both the hearing and trial he maintained that when he 
identified them he was certain that they ware the men who 
had robbed him, but that since he had seen them several 
times thereafter he could no longer make an identification 
on the basis of his observations of January 3, 1967. 

Minutes after the robbery Patrolman Eclwr.rd 
Obarowski heard a bulletin over his police-car radio 
announcing that "in connection with a high-jacking of a 
United Parcel Service truck in the 66th Precinct, the 
perpetrators (three men) were supposedly leaving the scene 
in a 1966 Plymouth, color blue, registration 62 7514." 

The broadcast also reported that the truck had been left nea 
71st Street and Fort Hamilton Parkway. Shortly thereafter 
the patrolman observed a blue Plymouth sedan with three 
men inside and which bore the license plate numbers giv^n 
in the bulletin. He pursued the vehicle and while it was 
stopped for a traffic light ordered the occupants out of 
the car. All three occupants were placed under arrest and 
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Under the front seat of the* cor the patrolman found weapons 


and hats which corresponded to those described by 


Monteleone and which were subsequeiitly admitted into 


At the conclusion of the bearing the trial court 


the court held that despite the 


The court's ruling was based upon Monteleone*s opportunity 


to observe his assailant 


the short interval between the 


robbery and the confrontation, the certainty expressed by 


the witness at that time 


description of the robbers given to the police - especially 


the police artist's drawing. The court made particular 


reference to the witness' honesty in admitting that after 


eleven months and after having seen the defendant on 


With respect to the weapons and other items taken from the 


automobile, the court held that their seizure was incident 
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to a lawful arrest. The court found that the arresting 
officer had sufficient information to give rise to a 
reasonable belief that the occupants of the car had 
committed a felony and were in flight, which thereby 
justified the arrests and search of the vehicle. 


Since the out-of-court identification occurred 
prior to the rulings in Gilbert v. California . 303 U.S. 263 
(1967) and United States v. l£de, 388 0 . s . 218 (1557), 
relator's due process claim is to be determined in accord¬ 
ance with the principles established in Stovall v. Dcnno, 
388 U.S. 293 (1957) and its progeny, in IJoil v. Bickers, 

409 U.S. 188 (1972) the Supreme Court restated the govern¬ 
ing test as follows; 

lc * s * Urst of all, apparent that 
the primary evil to be avoided is a 
"very substantial likelihood of ir¬ 
reparable misidentification." Simmons 
V. United States, 390 U.S., at 384^ 

While the phrase was coined as a 
standard for determining whether an 
in-court identification would be 
admissible in the wake of a suggestive 
out-of-court identification, with the 
deletion of "irreparable" it serves 
ecpially well as a standard for the 
admissibility of testimony concerning 
the out-of-court identification itself. 

It is the likelihood of misidentification 
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which violates a defendant's 
right to duo process. ... 


Id. at 198. The Court further held 


evidence of an cut-of-court identification. Rather the 


pivotal question to be resolved is 


whether under the "totality of the 
circumstances" the identification 
was reliable oven though the 
confrontation procedure w?s 
suggestive. . . . [T]he factors 
to be considered in evaluating 
the likelihood of misidentification 
include the opportunity of the 
witness to view the criminal at 
the time of the crime, the witness* 
degree of attention, the accuracy 
of the witness' prior description 
of the criminal, the level of 
certainty demonstrated by the witness 
at the confrontation, and the length 
of ♦* : me between the crime and the 
confrontation. 


Id . at 199. The record amply supports the state court's 


finding that the out-of-court identification was reliable 


of the tainted confrontation. Neil v. Riggers, supra 


United States ex rel. Phipns v. Follette. 428 F.2d 912 


(2d Cir. 1970) 


Turning to relator's claim that he was unlawfully 
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S ‘ arreSt0d ' the ev ^ence proffered before the trial court 

' "/«' s «PPorts its finding that the arresting officer had 

r probable cause to believe that the occupants of the blue 

sedan had committed a felony. The events leading up to 
the arrest occurred within a -bort time of the robbery. 

The report that the pereptr- were fleeing in a blue 

sedan bearing a given license plate number was evidently 
1 mad ° by a witneso at the scene of the crime, When 
Patrolman Obarowski observed a car fitting that description 
r immediate .action was necessary. i n such.exigent circum- 

.. stances the arrests were proper. Chambers v. Maronev . 399 

U.S. 42 (1970), W arden v. Hayden . 387 U.s. 294 (1967), 
m ated States V. Wabnlk, 444 F.2d 203 (2d Cir. 1971). 
Moreover, the same circumstances which justified the arrests 
also furnished probable cause for the search of the 
automobile. C h a mber s v. Maroney, supra at 46-47, or in the 
alternative the search was valid as on incident to the 
lawful arrest. Chambers v. Maronev . suora. 

Accordingly, the application for a writ of habeas 
•t corpus is denied, 28 U.s.c. S 2254(d)(1971). 
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